KNOW YOUR

TRUSTS

What is a trust?

Atrustisanarrangement which letsa personor

company hold property or assets for the benefit of others.
The person holding the asset or propertyis known as the
trustee. The people or even companies for whose benefit
itis held are known as the beneficiaries.

Unlike acompany, atrustis not a separate legal entity,
althoughitis treated asa separate entity whenit comes
to paying tax. That means the trustee is liable for any of the
trust's debts, which is why many people choose to have a
companyas trustee.

Trustscan be set up by deed duringa person’s lifetime,
or by will to take effect after the person's death. Trusts
established by will are known as testamentary trusts.

Why set up a trust?

There are many reasons someone would choose to setupa
trust. These include:

- Toseparate the owner of the asset (the beneficiary)
and control over that asset (the trustee), egwhere the
beneficiaryis under age or suffers froma disability
that affects their decision making.

- Toprovide greater flexibility in tax planning and other
tax benefits

- Toprotectassets from financial claims made against
the beneficiary

- Touseasabusiness entity either for investing (for
example, to purchase real estate or a share portfolio)
or for trading
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RIGHTS

What does a trust need?

Any trust needs a number of elements before it can
startoperating:

The settlor: The settloris the person responsible for
setting up the trust and naming the beneficiaries, the
trustee and, if there is one, the appointor. For tax reasons,
the settlor should not be a beneficiary under the Trust.

The trustee: The trustee (or trustees) administers the
trust. The trustee owes a duty directly to the beneficiaries
and must always take into account their best interestsin
anything they do. All transactions for the trust are carried
outbyandin the name of the trustee.

The beneficiary or beneficiaries: The beneficiaries are the
people or companies for whose benefit the trustis set up.
Beneficiaries can be either primary beneficiaries (who

are named in the trust deed) or general beneficiaries (who
oftenare not named individually). General beneficiaries
are usually existing or future children, grandchildren and
relatives of the primary beneficiaries.

The trust deed: The trust deed (or, in the case of a
testamentary trust, the will) is the formal document
which sets out how the trust will runand what the trustee
isallowed to do. Itisveryimportant that the trust deed or
willis drafted by a solicitor.

The appointor: Many, but not all, trusts also have an
appointor. The appointor is very important as they have
ultimate control over the trust. The appointor has the
power to appoint and remove the trustee. For this reason,
you should always carefully consider who you name
asappointor.
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What different kinds of trusts are there?

There are many differentkinds of trust. As well as

the types of trust described below, trusts include
superannuation funds, charitable trusts and

special disability.

The three main types of trusts which are used in business
and by individuals are:

Discretionary (or family) trust

Adiscretionary trust or family trust is the most common
form used by families. The beneficiaries of the trust have
no defined entitlement to the income or the assets of the
trust. Eachyear, the trustee decides which beneficiaries
are entitled toreceive theincome and how much they
should get. For this reason, discretionary trusts have
become popular in family tax planning.

Fixed or unit trust

Unlike a discretionary trust, the beneficiaries of a fixed
trust have a defined entitlement under the trust, similar
toashareholderinacompany. Thisis usually done by
dividing the trustinto unitsin much the same way a
companyisdivided into shares. The trustee doesn't have
any discretionas to how they distribute the trust’s capital
andincome. Afixed or unit trust is often used for joint
venture arrangements-for example, two families want
toownanasset together.

Hybrid trusts

Ahybrid trust getsits name because it combines the
features of both a fixed and discretionary trust, compelling
the trustee to provide a fixed amount but also allowing
them some scope to make distributions.

How long does a trust last?

INNSW, aprivate trust canlast for up to 80 years. The trust
deed will set out how longit should last and can specify a
shorter term-often based on a specific event happening,
suchas someone dying or reaching a certain age. The date
whenatrust reaches the end of its termis known as the
‘vesting date’.
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What happens on the vesting date?

Whena trusts vests the beneficiaries become absolutely
entitled toall ofits assetsand income. The trustee must
distribute all assets and income to themin line with the
trust deed. Atrust deed will usually have a set of rules the
trustee must follow when doing this.

Does a trust pay tax?

Atrusthasits own taxfile numberand is required to lodge
taxreturns annually. However, the trust generally is not
subject totaxifallitsincome s distributed to
beneficiaries, butinstead hasitsincome taxed in the
hands of the beneficiaries based on their marginal rate

of tax. Where the trust conducts a business enterprise it
canregister for both an ABN and GST.

How can a solicitor help?

Ifyou're considering settingup a trust or already have a
trust, asolicitor can help in many ways, including:

- Advising you on whether a trust suits your goals
or objectives

- Advisingyou onwhich sort of trustis right for your needs

- Explaining how the trust works and ensuring that you
have taken account of all aspects of how your trust will
be governed

- Helpingyou identify the appropriate trustee
and appointor

- Explaining the implications of trustsinyour
estate planning, family law issues and asset
protection requirements

- Working with your accountant (where applicable).
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